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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel or 

self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: 925-957-5912.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC08-01602 

CASE NAME: KILIAN  vs.  MACHAIAH 

HEARING ON MOTION TO STRIKE/TAX PORTIONS OF PLAINTIFFS COST BILL 

FILED BY NEETU MACHAIAH, PRASHANTH MACHAIAH 

* TENTATIVE RULING: * 

 

No opposition being filed, the motion is granted, conditional upon moving party appearing 

with a “proof of service” of its original motion. 

 

As interest is separate from statutory court costs, the claim of interest is made by a 

“declaration of interest” [CCP 685.050 (a) (2)] as shown on the combined judicial council 

form.  The Court will treat the motion however as one to deny interest.  The Court concludes 

that upon receipt of the motion counsel for plaintiff had fair notice of the contention that 

interest should be disallowed if no opposition was filed. 
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 2.  TIME:  9:00   CASE#: MSC14-01002 

CASE NAME: U.S. BANK, N.A.  vs.  FULLER 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY U.S. BANK, N.A. 

* TENTATIVE RULING: * 

 

 The Court rules as follows on the motion for summary judgment brought by plaintiff 

U.S. Bank, N.A., as trustee (“the Bank”).  The motion is opposed by defendants and cross-

complainants Fred A. Fuller and Imelda Fuller (“the Fullers”). 

 

 The Bank’s request for judicial notice is granted.  The Bank’s motion for summary 

judgment is granted. 

 

The Merits 

 

 The Fullers attempt to show a triable issue of fact by offering evidence of 

‘dual tracking’ in violation of the California Homeowner Bill of Rights (“HBOR”).  There are 

three problems with this theory. 

 

 First, the Fullers did not plead HBOR as an affirmative defense in their answer.  

(See, Verified Answer filed on 8-5-14.)  Summary judgment cannot be denied based on 

an issue outside the pleadings.  (Bostrom v. County of San Bernardino (1995) 35 

Cal.App.4th 1654, 1663.) 

 

 Second, when the Court sustained the Bank’s demurrer to the UCL cause of action 

in the Fullers’ cross-complaint, the Court ruled in pertinent part as follows: 

 

… HBOR … applies exclusively to nonjudicial foreclosures.  See Civil Code 

Section 2923.4.  The verified Complaint pleads only a judicial foreclosure. 

 

(See, Minute Order, dated 11-14-14.)  The Fullers have not cited any legal authority that 

would cause the Court to reconsider that previous ruling. 

 

 Third, HBOR provides relief only for a “material” violation of the dual tracking 

statute.  (Civ. Code, § 2924.12, subds. (a) and (b).)  The word “material” cannot be 

ignored; a statute must be interpreted so as to give effect to all of its language.  In the case 

at bar, the Fullers have failed to offer evidence that any technical violations of the dual 

tracking provisions were “material,” in the sense that but for those violations, the Bank 

would have agreed to a loan modification the Fullers could have afforded. 

 

 The Court acknowledges that there are new and evolving protections for borrowers 

under California law: but there is still no legal rationale for delaying the inevitable.  

The Fullers have now resided in their San Ramon residence for almost eight years without 

making mortgage or rent payments.  They have failed to raise a triable issue of material fact 

as to the Bank’s right to proceed with judicial foreclosure. 

 

Future Proceedings 
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 While the Court has granted the Bank’s motion, the Court notes that the resulting 

“judgment” is in effect an interlocutory judgment.  (See, Ewing v. Richvale Land Co. (1917) 

176 Cal. 152, 155 [“the judgment of foreclosure is interlocutory and the deficiency 

judgment is final”].  Cf., LEG Investments v. Boxler (2010) 183 Cal.App.4th 484, 497-498 

[interlocutory summary judgment in partition action]; Williams v. Williams (1967) 255 

Cal.App.2d 648, 652 [same].)  The Court retains jurisdiction to supervise the levying 

officer’s conduct of the judicial foreclosure sale, to appoint a receiver if necessary during 

the period of redemption, to conduct fair value proceedings, and to take all other authorized 

steps necessary or appropriate to ultimately render a final money judgment for any 

deficiency remaining after the sale.  (See, Code Civ. Proc., § 726, subd. (b).) 

 

 The Court further notes that the negligence cause of action in the Fullers’ 

cross-complaint has not yet been decided.  Under the one final judgment rule, a final 

judgment cannot be entered in this action while the negligence cause of action remains 

pending.  (See, California Dental Assn. v. California Dental Hygienists' Assn. (1990) 222 

Cal.App.3d 49, 59.) 

 

 Accordingly, the 2017 trial and issue conference dates shall remain on calendar.  

The Court sets a Further Case Management Conference for September 20, 2016, 

at 9:00 a.m., in Department 34.  The parties shall timely file updated CMC statements. 

 

 

  

 3.  TIME:  9:00   CASE#: MSC15-00880 

CASE NAME: SANDOVAL  vs.  BRENTON 

HEARING ON MOTION FOR LEAVE TO FILE A CROSS-COMPLAINT 

FILED BY MELANIE LISA BRENTON, MICHAEL BRENTON 

* TENTATIVE RULING: * 

 

A notice of non-opposition being filed the motion is GRANTED. 

 

 

  

 4.  TIME:  9:00   CASE#: MSC15-01499 

CASE NAME: NOGUEIRA  vs.  KUTZLER 

HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 

FILED BY RICHARD NOGUEIRA 

* TENTATIVE RULING: * 

 

There being no opposition filed the motion is GRANTED. 
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 5.  TIME:  9:00   CASE#: MSC15-01952 

CASE NAME: FRANK McGUIRE  vs.  THOMAS BRENKLE 

HEARING ON MOTION TO STRIKE ANSWER OF KENNETH M. PREGLER 

FILED BY FRANK J. McGUIRE, BETHANIE A. McGUIRE 

* TENTATIVE RULING: * 

 

A notice of non-opposition being filed the motion is GRANTED. 

 

 

  

 6.  TIME:  9:00   CASE#: MSC15-01972 

CASE NAME: CRAWFORD  vs.  US BANK, N.A. 

HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 

FILED BY U.S. BANK, N.A., et al. 

* TENTATIVE RULING: * 

 

The motion is GRANTED without leave to amend.  The Request for Judicial Notice of items 

1-16 is GRANTED. 

 

Plaintiffs’ claims are barred by the doctrine of Res Judicata.  As provided by the authorities 

cited by the moving parties, where new parties were in privity with the parties in a prior 

action that was dispositive, the doctrine applies. 

 

 

  

 7.  TIME:  9:00   CASE#: MSC15-01972 

CASE NAME: CRAWFORD  vs.  US BANK, N.A. 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

In light of the foregoing ruling the case management conference is VACATED. 

 

 

  

 8.  TIME:  9:00   CASE#: MSC15-02222 

CASE NAME: PRINCE  vs.  AMCO INSURANCE 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of PRINCE 

FILED BY FERIDEH ERICKSON 

* TENTATIVE RULING: * 

 

By stipulation the matter is CONTINUED to September 9, 2016. 
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 9.  TIME:  9:00   CASE#: MSC16-00219 

CASE NAME: VICTOR GHAVAMZADEH  vs.  LOUIS HAMIL 

HEARING ON DEMURRER TO COMPLAINT of GHAVAMZADEH 

FILED BY LOUIS HAMIL 

* TENTATIVE RULING: * 

 

The demurrer of Louis Hamil is sustained without leave to amend. 

 

When married parties contract to sell real property they are essentially selling as 

tenants in common.  The obligation to vacate the property upon close of escrow is a 

separate obligation of each spouse but is not a joint and several obligation.  The remedy of 

the new owner is to bring an unlawful detainer action against any persons wrongfully 

remaining upon the property.  The obligation to leave the property being separate from the 

obligation to sell, the spouse not in possession has no obligation to answer for the conduct 

of the other spouse as that other spouse cannot create a marital obligation when the parties 

are separated. 

 

 

  

10.  TIME:  9:00   CASE#: MSC16-00219 

CASE NAME: VICTOR GHAVAMZADEH  vs.  LOUIS HAMIL 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

In light of the foregoing ruling, and the default of defendant Evi Hamel being entered, 

the case management conference is VACATED. 

 

  

11.  TIME:  9:00   CASE#: MSC16-00342 

CASE NAME: FAUTT HOMES CORP.  vs.  RAYMOND MARIOLLE 

HEARING ON DEMURRER TO COMPLAINT of FAUTT HOMES CORPORATION 

FILED BY REGINA MARIOLLE, RAYMOND MARIOLLE 

* TENTATIVE RULING: * 

 

The demurrer to the 2nd cause of action is SUSTAINED with 20 days leave to amend.  

Defendant is correct that a party may not recover upon an implied contract where an 

express contract exists and its existence is not contested by either party.  Thus, while the 

separate cause of action may exist, it must state facts (other than the express contract) 

which establish the right to receive monies. 

 

The demurrer to the 4th cause of action is OVERRULED.  Quantum Meruit is an equitable 

cause of action to prevent the unjust enrichment of an opposing party and can exist where a 

technical aspect may prevent recovery under contract.  It can, accordingly, exist as an 

alternative for recovery in the event that the contract cause of action somehow fails. 
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12.  TIME:  9:00   CASE#: MSC16-00342 

CASE NAME: FAUTT HOMES CORP.  vs.  RAYMOND MARIOLLE 

CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appearances required.  If there is no opposition to the tentative ruling on Line 11, 

the appearances may be by CourtCall. 

 

 

  

13.  TIME:  9:00   CASE#: MSC16-00490 

CASE NAME: AKBARI  vs.  FIRSTGROUP 

HEARING ON MOTION TO SPECIALLY SET TRIAL 

FILED BY NOSRAT AKBARI 

* TENTATIVE RULING: * 

 

The motion for a preferential setting is GRANTED.  The parties MUST APPEAR for selection of 

trial and issue conference dates.  They should have all necessary information as to the 

availability of counsel, parties, and their witnesses. 

 

The requirement of a “substantial doubt” of survival “beyond 6 months” is for persons 

other than those age qualified for the preference.  This Plaintiff is aged 78 years of age 

and her medical records support a finding that the granting of the preference is in 

the interest of justice.  

 

 

  

14.  TIME:  9:00   CASE#: MSC16-00772 

CASE NAME: COLBERT  vs.  EGAN 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of COLBERT 

FILED BY GEORGE EGAN, CORNERSTONE CAPITAL, INC. 

* TENTATIVE RULING: * 

 

By stipulation of the parties the demurrer is WITHDRAWN. 

 

 

  

15.  TIME:  9:00   CASE#: MSC16-00920 

CASE NAME: SHAHRZAD BAKHTIARI  vs.  EFFAT ZARGARI 

HEARING ON DEMURRER TO COMPLAINT of BAKHTIARI 

FILED BY FERESHTEH MOFIDI, SHAHRAM MOFIDI 

* TENTATIVE RULING: * 

 

The demurrer is ordered OFF CALENDAR, a First Amended Complaint having been filed. 
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16.  TIME:  9:00   CASE#: MSL14-03820 

CASE NAME: BOHN  vs.  PATERA 

HEARING ON MOTION TO QUASH SERVICE AND DISMISS COMPLAINT 

FILED BY MARCI PATERA 

* TENTATIVE RULING: * 

 

The motion to Quash is GRANTED.  The record contains no evidence that moving party 

defendant ever received a summons and complaint in the matter. 

 

At the hearing upon Defendant’s motion to set aside judgment (which was granted based 

upon a finding that the attempted substitute service was ineffective as Defendant did not 

reside or do business at the address of service) the Court ordered “MARCI PATERA 

GRANTED 10 days leave to Answer”.  This appears to be in error as no service had occurred.  

There is no evidence that Defendant, at or prior to that hearing, agreed to stipulate to 

receipt of the summons and complaint. 

 

 

  

17.  TIME:  9:00   CASE#: MSN12-1939 

CASE NAME: RE 4508 TEMBLOR WAY, ANTIOCH 

HEARING ON MOTION FOR CLAIM TO SURPLUS PROCEEDS OF TRUSTEE'S SALE 

FILED BY VIJAY KUMAR 

* TENTATIVE RULING: * 

 

The motion for the proceeds is GRANTED.  It appearing that no other claimants have 

come forward, the Court concludes that the Trustor/Owner, Vijay Kumar, is entitled to 

the excess proceeds. 

 

The request to order issuance of the fund to “counsel” for the claimant is DENIED.  It is 

contrary to the policies of the Court to issue funds to anyone other than the party 

determined entitled thereto absent a notarized assignment.  Our normal practice is to issue 

the check to the party found entitled and to deliver it to his or her counsel. 

 

 

  

18.  TIME:  9:00   CASE#: MSN16-1009 

CASE NAME: SHEIKH  vs.  LP FORDS CONSTRUCTION 

HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 

FILED BY INSHAN SHEIKH 

* TENTATIVE RULING: * 

 

No Proof of Service of the petition appears in the file.  If timely served petitioner may 

appear at the hearing with the Proof of Service.  If not timely served the matter will be 

CONTINUED to September 23, 2016, to allow for proper service upon the lien claimant. 
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19.  TIME:  9:30   CASE#: MSL15-02199 

CASE NAME: DANVILLE WOODS HOMEOWNERS  vs.  SHEILA J. NERI 

HEARING ON DEFAULT PROVE-UP  ( SET BY COURT ) 

* TENTATIVE RULING: * 

 

This matter is CONTINUED to September 12, 2016. 

 

 

 

20.  TIME:  9:01   CASE#: MSC15-01399 

CASE NAME: LEITE  vs.  FREITAS 

HEARING ON DEMURRER TO 2ND Amended CROSS COMPLAINT OF FREITAS 

FILED BY STELLA F. FROES, THAIS CHRISTINA LEITE 

* TENTATIVE RULING: * 

 Plaintiff and Cross-Defendant Thais Christina Leite (“Leite”) and Cross-Defendant 

Stella Froes’ demurrer to the Second Amended Cross-Complaint (“SACC”) is overruled in 

part and sustained in part.     

FAILURE TO PAY MINIMUM WAGE; VIOLATION OF FLSA; FAILURE TO PROVIDE FOR OR PAY 

FOR MEAL AND REST BREAKS; FAILURE TO REIMBURSE EXPENSES AND VIOLATION OF 

LABOR CODE SECTION 202  (NINTH, ELEVENTH, THIRTEENTH AND FOURTEENTH CAUSE OF 

ACTION) 

 Leite demurs to these four causes of action on the ground that statutory “wage and 

hour” or “reimbursement” claims only apply to employees.  See Labor Code Sections 202, 

226.7, 1174, 1194, 1194.2, 2802.  Leite contends that the SACC fails to allege the existence 

of an employment relationship and fails to allege the requirements necessary for a partner 

to have employee status under Labor Code Section 3351(f). 

 Leite is correct that an employment relationship must exist in order for the California 

wage orders or the provisions of the Labor Code governing wages, hours, and working 

conditions to apply.  As used in the Wage Orders, “employ” means to engage, suffer, or 

permit to work.  See 8 Cal. Code Regs. Sections 11010-11030, 11060-11080, 11100-

11130; Paragraph 2(E) (Cal. Wage Order Nos. 1-2001, 2-2001, 3-2001, 6-2001, 7-2001, 8-

2001, 10-2001, 11-2001, 12-2001, 13-2001), 11040-11050, 1090, 11150, Paragraph 2(F) 

(Cal. Wage Order Nos. 4-2001, 5-2001, 9-2001, 15-2001), 11140, Paragraph 2(D) (Cal. 

Wage Order No. 14-2001), 11160 Paragraph 2(G) (Cal. Wage Order No. 16-2001); see also 

Martinez v. Combs (2010) 49 Cal.4th 35, 64.  

 The Federal Labor Standards Act of 1938 uses the same definition of “employ,” 

meaning to “suffer or permit to work.”  See 29 U.S.C. Section 203(g). 

 For purposes of the wage orders, an “employer” means any person as defined in 

Labor Code Section 18 who, directly or indirectly, or through an agent or any other person, 

employs or exercises control over the wages, hours, or working conditions of any person.  

See Cal. Code Regs. Sections 11010-11030, 11060-11080, 11100-11130, Paragraph 2(G) 

(Cal. Wage Order Nos. 1-2001, 2-2001, 3-2001, 6-2001, 7-2001, 8-2001, 10-2001, 11-



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 
DEPARTMENT:   34 / 263 

( Hon. David B. Flinn ) 
HEARING DATE:   07/22/16 

 
 

- 9 - 

2001, 12-2001, 13-2001), 11040-11050, 11090, 11150, Paragraph 2(I) (Cal. Wage Order 

Nos. 4-2001, 5-2001, 9-2001, 15-2001), 11140, Paragraph 2(F) (Cal. Wage Order No. 14-

2001) 

 Although there is a large volume of case authority defining the employment 

relationship for purposes of workers’ compensation and tort law, relatively few cases have 

interpreted the definitions of “employer” and “employee” for purposes of state wage and 

hour law.  See Martinez, supra, 49 Cal.4th at 35. 

WAGE ORDER TEST 

 An action to recover the minimum wage or overtime compensation must be brought 

against the plaintiff’s employer, as defined by the applicable Industrial Welfare Commission 

wage order.  See Martinez, 49 Cal.4th at 62-66.  (“[A] claim under Labor Code Section 1194 

is in reality a claim under the applicable wage order and thus subject to the order’s 

definitional provisions.”). The wage orders’ broad regulatory definition of “employer” 

encompasses not just the common-law employment relationship; it also includes any person 

that exercises control over the plaintiff’s wages, hours, or working conditions or that suffers 

or permits the plaintiff to work.  Id. at 64 (applying 8 Cal. Code Regs. Section 11140(2)(C) 

(first G) (Cal. Wage Order No. 14-2001).  Also, the action must be brought directly against 

the employer; thus, it may not be maintained against shareholders, officers, directors, or 

other agents of a corporate employer. See Reynolds v. Bement (2005) 36 Cal.4th 1075, 

1085-1089; Jones v. Gregory (2006) 137 Cal.App.4th 798, 803-805. 

 If the employee proves that he or she performed work for which he or she did not 

receive the proper minimum wage or overtime compensation and produces sufficient 

evidence to permit a reasonable inference as to the amount and extent of that work, the 

burden shifts to the employer to come forward with evidence of the precise amount of work 

performed or to negate the inference drawn from the employee’s evidence.  If the employer 

fails to produce such evidence because it has failed to keep proper records, the court may 

award damages based on the employee’s evidence, even if the damages only approximate 

the actual hours worked.  See Hernandez v. Mendoza (1988) 199 Cal.App.3d 721, 727.   

 Under the IWC’s definition, the SACC alleges that Cross-Complainant Adilson Freitas 

(“Freitas”) “suffered or was permitted to work.”  Leite owned the restaurant and allowed 

Freitas to work in her restaurant on a daily basis but also created the false impression that 

led him to do so.  The restaurant is not alleged to be a corporate entity or a separate, legal 

entity of any type.  The Martinez court was clear that the duty is on the employer to take 

affirmative action to stop a person from working in the business or must be prepared to pay 

them as an employee.  Leite knew that Freitas was working at the restaurant and had the 

power to tell him to stop.  Indeed, she later exercised that right and locked him out.  

(SACC, paragraphs 47-54, 127-135) 

COMMON LAW TEST 

 Under the common law test, the most important factor in determining whether 

someone is an employee is the right to control the manner and means of accomplishing the 

result desired.  See Ayala, supra, 59 Cal.4th at 528, 530-532; Resnik v. Anderson & Miles 
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(1980) 109 Cal.App.3d 569, 572.  However, the right-to-control test does not require 

absolute control.  Employee status may still be found where a certain amount of freedom is 

inherent in the work.  See Ayala v. Antelope Valley Newspapers, Inc. (2014) 59 Cal.4th 522, 

531.   

 Ayala states that, [t]he strongest evidence in support of an employment relationship 

is the right to discharge at will, without cause.  Id. at 531.  (“Perhaps the strongest 

evidence of the right to control is whether the hirer can discharge the worker without cause, 

because the power of the principal to terminate the services of the agent gives him the 

means of controlling the agent’s activities.”) 

 In Ayala, supra, 59 Cal.4th at 522, plaintiffs, who were newspaper carriers, sought 

certification of a class claiming misclassification as independent contractors.  The central 

legal issue was whether putative class members were employees for purposes of the 

provisions under which they sued.  In turn, whether putative class members’ employee 

status could be commonly resolved hinged on the governing test for employment.  Because 

plaintiffs proceeded below on the sole basis they were employees under the common law, 

the Supreme Court concluded that it could resolve the case by applying the common law 

test for employment, without considering tests for employee status under Wage Order 1, 

and left for another day what application, if any, the wage order tests for employee status 

might have to wage and hour claims such as misclassification claims.   

 As with the IWC’s definition of “employer,” under the common law, corporate agents 

acting within the scope of their agency are not personally liable for the corporate employer’s 

failure to pay its employees’ wages.  See Reynolds, supra, 36 Cal.4th at 1087. 

 The alternative theory of liability advanced by Freitas under the common law test is 

also met.  Under the common law test, Leite herself claims that she was the sole owner of 

the Steakhouse and its assets and therefore had the right to terminate Freitas, which is 

effectively what she did, when she told him to leave the restaurant for good. See Cmplt, 

paragraph 21.  Again, there is nothing in the pleading to show that the Steakhouse was a 

corporation or any independent legal entity.  Leite used Freitas’ uncompensated labor to her 

satisfaction, by lulling him into a false belief that he could become a part owner of the 

restaurant.  The Complaint alleges that the lease was always in Leite’s name as was the 

alcoholic beverages license.  See Cmplt, paragraph 11.  The sale documents were never 

signed and neither the first or second closing ever occurred.  See Cmplt, paragraphs 14, 19.  

Freitas was working in Leite’s kitchen, using her tools, and equipment, just like any other 

employee.  She exercised full control over the restaurant and had the right to terminate, 

which she ultimately did.  (SACC, paragraphs 47-54, 127-135)  

WAGE CONVERSION  (EIGHTH CAUSE OF ACTION) 

 The demurrer to the eighth cause of action for wage conversion is sustained without 

leave to amend.  Leite demurs to the eighth cause of action on the ground that employees 

cannot bring a claim for conversion based on the failure to pay wages under the Labor Code 

because the Labor Code remedies are exclusive.  See Brewer Premier Gold Properties, LP 

(2008) 168 Cal.App.4th 1243, 1252-1253; In re Wal-Mart Stores, Inc. Wage and Hour 

Litigation (N.D. Cal. 2007) 505 F. Supp.2d 609, 618-619.   
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 Freitas contends that he can maintain a conversion claim based on California Labor 

Code violations.  Freitas argues that several federal district courts have allowed a 

conversion claim for unpaid wages.  See Sims v. AT&T Mobility Services, LLC (E.D. Cal. 

2013) 955 F. Supp. 2d 1110.  Sims points out that employees were entitled to recover 

unpaid wages and overtime compensation at common law.  Id. at 1117.  Thus, it held, the 

Labor Code does not provide an exclusive statutory remedy.  Id.; see also Alvarenga v. 

Carlson Wagonlit Travel, Inc. 2016 U.S. Dist. LEXIS 15180 (E.D. Cal. Feb. 8, 2016); 

Rodriguez v. Cleansource, Inc. 2015 U.S. Dist. LEXIS 110449 (S.D. Cal. Aug. 20, 2015). 

    

 However, in Brewer v. Premier Golf Properties, LP (2008) 168 Cal.App.4th 1243, the 

Court of Appeal held that both under general principles (barring punitive damages awards 

absent breach of an obligation not arising from contract) and by application of the “new 

right-exclusive remedy” doctrine, punitive damages were not recoverable when liability was 

premised solely on the employer’s violation of Labor Code statutes regulating meal and rest 

breaks, pay stubs, and minimum wage laws.   

 In Brewer, the former employee sought and recovered the maximum penalty 

available for the employer’s pay stub violations, and the judgment contained an additional 

penalty for the overtime violations.  Similarly, the Labor Code section requiring employers to 

provide meal breaks and the regulations requiring employers to provide rest breaks and 

providing numerous forms of remedies for their violation, created new rights and obligations 

not previously existing in the common law, and the statutory and regulatory scheme 

provided a comprehensive and detailed remedial scheme for its enforcement.  Those 

remedies included an award in the nature of liquidated damages under Labor Code Section 

226.7, injunctive relief, and potential statutory penalties.  Id. at 1253-1254. 

 The Court concluded: 

We are convinced that, because the meal and rest break provisions of the 

Labor Code established a new and comprehensive set of rights and remedies 

for employees . . and no such specialized rights and remedies existed at 

common law. . . the remedy provided in the statute is exclusive of all others 

unless the statutory remedy is inadequate.   

Id. at 1254. 

 Brewer is controlling precedent for this court. 
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21. CASE NAME: LEITE  vs.  FREITAS 

HEARING ON MOTION TO/FOR LEAVE TO AMEND THE CROSS COMPLAINT FILED BY 

ADILSON FREITAS 

* TENTATIVE RULING: * 

 Cross-Complainant Adilson Freitas’ motion for leave to amend his SACC is granted.  

The motion is unopposed, and leave to amend is liberally granted. 

 

 

 


